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August 8, 2025 August 8, 2025

VIA EMAIL

Ms. Donna Brown, Clerk CLERIC OF: THE COUNCGIL

PRINCE GEORGE'S COUNTY, MD

Clerk of the County Council

Wayne K. Curry Administration Building
1301 McCormick Drive

Largo, MD 20774

Email: ClerkoftheCouncil@co.pg.md.us

Re: SE-22002/AC-23008: Stewart Property — 8215 Springfield Road, Glenn Dale,
Maryland (the “Property”)
Appeal of Zoning Hearing Examiner Remand Decision dated July 10, 2025

Dear Ms. Brown:

ESC 8215 Springfield L.C. (“Applicant”), by and through its attorneys, CLHatcher LLC,
asserts errors in the Remand Decision of the Zoning Hearing Examiner (“ZHE”) in Case No. SE-
22003/AC-23008 (the “Case”) filed on July 10, 2025 (the “ZHE Remand Decision”), with the
County Council of Prince George’s County, sitting as the District Council (the “District
Council”), attached hereto as Exhibit A. As described hereinbelow, several findings and
conclusions of the ZHE contained in the ZHE Remand Decision are inconsistent with the
testimony, facts or evidence within the ZHE record (the “Remand Record”) compiled in
connection with the remand of the Case. In addition, the Applicant respectfully requests oral
argument on this appeal before the District Council.

The Decision of the ZHE filed with the District Council on March 26, 2024, will be
referred to herein as the “Original ZHE Decision,” and the ZHE record compiled in connection
with the Original ZHE Decision will be referred to herein as the “Original Record.” The
Applicant identifies any references to the Original ZHE Decision or the ZHE Remand Decision
by the finding or conclusion number listed therein and to the Original Record or Remand
Record by page number. Further, as used herein, the “Remand Order” refers to the District
Council Order of Remand dated July 15, 2024, which was included in the Remand Record as
Exhibit 3.

In support thereof, Applicant notes the following errors in the ZHE Decision:

1. Exception #1: The Property Contains Twelve (12) Acres in Satisfaction of Section 27-

395(a)(3)(B).

a. In Section D (Pages 9-10) of the Remand Order, the District Council concluded that
the Original Record required additional evidence to determine whether the Property
contained at least twelve (12) contiguous acres in satisfaction of Section 27-395(a)(3)(B)
and directed the ZHE to reopen the record to allow the Applicant to provide additional
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testimony and/or clarification, with a particular focus on additional information the District
Council sought from the Maryland State Department of Taxation and Assessments
(“SDAT?”). The District Council directed the Applicant to provide the following upon the
ZHE’s reopening of the record:

1. Applicant shall provide proof in writing or through testimony from SDAT indicating
whether SDAT included or excluded the land/acreage/square footage for the
prescriptive easement as part of Parcel 131 in Assessment Year 2023.

2. Applicant shall provide proof in writing or through testimony from SDAT
indicating whether the total acreage of the property land area—as defined by SDAT
(i.e., 11.9400 acres)—is calculated solely from deed reference 40916 and 00567—and
whether the land/acreage/square-footage for the prescriptive easement is included or
excluded from deed reference 40916 and 00567.

3. Applicant shall provide proof in writing or through testimony of the acreage of
land— separately—for deed reference 40916 and for deed reference 00567— as they
are recorded in the Prince George’s County Land Records.

4. Applicant shall provide proof in writing or through testimony from SDAT
describing the legal significance of: ALL PAR 131 (RECOMB/DEL 10.0AC FROM
3830957 7/1/10)—and the total combined acreage of Parcel 131 after10.0AC was
RECOMB/DEL from 3830957 on 7/1/10—and whether the land/acreage/square-
footage for the prescriptive easement is included or excluded from the RECOMB/DEL
10.04C.

5. Applicant shall provide proof in writing or through testimony of the date of
conveyance of the land/acreage/square-footage for the prescriptive easement out of
Parcel 131—and any written agreement memorializing such conveyance.

6. Applicants shall provide proof in writing or through testimony of whether Parcel
131 consists of deeds other than 40916 and 00567.

7. Applicant shall provide proof in writing or through testimony indicating whether
the land/acreage/square footage for the prescriptive easement has a separate or
different deed reference other than 40916 or 00567.

The ZHE found that, in accordance with the District Council’s direction in the Remand
Order, Mr. Steven Jones of Charles P. Johnson and Associates (“CPJ”) had submitted a
letter, on behalf of the Applicant, to SDAT requesting the information specified by the
District Council in the Remand Order, which letter was included in the Remand Record as
Exhibit 3.! The ZHE also found that Mr. Jones received a response letter (the “SDAT

! ZHE Remand Decision, Finding of Fact No. 40.
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Letter”) from SDAT providing responses and additional information related to SDAT’s
process for determining the area and/or acreage properties, which response letter was
included in the Remand Record as Exhibit 4.? Further, the ZHE found that the SDAT Letter
also confirmed that, in accordance with current documentation, the Property consists of
approximately 12.0091 acres,> which acreage was confirmed by the SDAT Data Sheet
showing a “property land area” of 12.0091 acres for the Property.*

Accordingly, it is clear that the ZHE found that the Applicant acted in accordance
with the Remand Order direction by requesting, obtaining, and submitting the information
requested by the District Council from SDAT in writing, which, among other information,
confirmed that the Property consists of approximately 12.0091 acres (i.e., more than twelve
(12) acres).® Despite the District Council’s Remand Order direction and the ZHE findings
described above, it does not appear that the ZHE considered the findings in determining
whether the Property contains the requisite twelve (12) acres.® In fact, in its conclusion that
the Property does not contain twelve (12) contiguous acres, the ZHE did not make any
reference to the SDAT Letter in its Conclusions of Law, instead relying the analysis
contained in the Original ZHE Decision where the ZHE unilaterally added a stricture of
exclusive control to the Zoning Ordinance’s definition of “contiguous acreage.” The
Applicant takes exception to the ZHE concluding that the Property does not contain twelve
(12) contiguous acres without specifying in the ZHE Remand Decision how the ZHE
applied the information requested by the District Council in its Remand Order, the
information provided by SDAT, SDAT’s determination that the Property contains 12.0091
acres, and/or the SDAT Data Sheet’s confirmation of the Property’s 12.0091 acres.

b. In the ZHE Remand Decision, the ZHE concluded in Conclusion of Law No. 6 the
following:

(6) At the original hearing, this Examiner opined that the strictures of Sections 27-
395 (a)(3) (B) and (C) cannot be satisfied unless a variance to the requirement of
having 12 contiguous acres is satisfied. For reasons not apparent in the record, a
portion of the subject property was appropriated for public use many years ago
when Springfield Road was paved and used as a public right-of-way. A public road
may be created by prescription where, as in this case, there has been exclusive and
uninterrupted use of the property as a road open to the public. Holder v. Young,
2023 Md. App. LEXIS 350. The County accepted the 3,542 square feet by grading
it and allowing the public to use it. Wilkinson v. Board of County Commissioners,

2 ZHE Remand Decision, Finding of Fact No. 40.

3 ZHE Remand Decision, Finding of Fact No. 41.

4 Remand Record, Exhibit 11.

5 See ZHE Remand Decision, Findings of Fact Nos. 40-41.
¢ See ZHE Remand Decision, Conclusion of Law No. 6.
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255 Md. App. 213 (2022) The Zoning Ordinance defines “contiguous acres” as
“abutting”, and “abutting” as “touching and sharing a common point or line.”
(Section 27-107.01) For these reasons, I believe that the requirement for twelve
contiguous acres must be read as requiring 12 full acres within the Applicant’s
control that all touch, and an applicant does not have 12 contiguous acres when a
prescriptive easement precludes its ability to use 3,542 square feet thereof, and
when the Applicant does not own/have control over the property that touches the
other side of the easement area.

In short, despite the Applicant’s witnesses providing significant evidence and testimony to
the contrary,’” the ZHE concluded that:
1. The 3,542 square foot portion of the Property upon which a prescriptive
easement benefitting the County is presumed (the “Prescriptive Easement
Area”) was “appropriated for public use”,

ii.  That for the requirement that a planned retirement community “contain at least
twelve (12) contiguous acres™ must be read as “12 full acres within the
Applicant’s control that all touch,” and

iii.  That the Prescriptive Easement Area must be excluded from the Property’s
contiguous acres, because the Applicant “does not own/have control” over the
Prescriptive Easement Area.

The Applicant takes exception to the ZHE’s conclusions. As previously discussed
in the Applicant’s Appeal from the Original ZHE Decision (the “Original Appeal”), a
prescriptive easement only provides the easement holder with a limited right to use the land
that is subject to the prescriptive easement and does not change the ownership status of the
subject land. This remains true even where the easement holder is a public entity, such as
the County. Further, while Holder v. Young did hold that a public road could be created by
a prescriptive easement, thus, preventing the landowner from blocking public’s access to
and use of the subject land, the Court did not determine that ownership of the land was
transferred to the public.” Accordingly, without additional evidence, statute, or other law
to the contrary, there is no basis in fact or law to support the conclusion that the Prescriptive
Easement Area is not owned by the Applicant.

Second, the Applicant takes exception to the notion that the Prescriptive Easement
Area must be excluded from the Property’s contiguous acres. The Applicant provided a
detailed analysis showing that the Prescriptive Easement Area must be included in the
Property’s contiguous acres in Section 1 of the Original Appeal and rests on the arguments
made therein.

7 See Remand Decision, Findings of Fact Nos. 40-42.
8 Section 27-395(a)(3)(B).
° See Holder v. Young, 2023 Md. App. LEXIS 350.
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c. The above analysis (together with the analysis contained the Original Appeal) and
the testimony, facts and evidence in the Remand Record and the Original Record
demonstrate that the Property contains twelve (12) contiguous acres in satisfaction of
Section 27-395(a)(3)(B).

2. Exception #2: The Applicant Provided a Final Age-Restriction Covenant in Satisfaction of
Section 27-395(a)(5).

a. On Page 13 of the Remand Order, the District Council directed the Applicant to
provide the final executed age-restriction covenants. The Applicant takes exception to the
ZHE’s conclusion in Conclusion of Law No. 3 that the covenant provided by the Applicant
was still a draft. The Applicant provided the executed final covenant, which is included the
Remand Record as Exhibit 16. To the extent that the executed, final covenant provided by
the Applicant was incomplete, the Applicant has attached the complete final and executed
covenant as Exhibit B, attached hereto.

3. Exception #3: The Proposed Development of 57 Single-Family Attached Dwellings
Satisfies the Applicable Density Requirements.

a. The Applicant takes exception to Conclusion of Law No. 11 in the ZHE Remand
Decision, which states:

(11) Finally, I have concerns that the proposed development impairs the 2022
Master Plan and 2014 General Plan recommendations of Residential Low land use
defined as a density of 3.5 dwelling units per acre, since it is less than the 4.75
dwelling units per acre considered in the instant request. If the District Council
either agrees that the area subject to a prescriptive easement could be utilized in
meeting the contiguous acreage requirement, or that the variance should be
granted, the acreage not subject to the easement and the maximum density
recommended in the General and Master Plans should be utilized to allow 41
dwelling units (11.94 acres multiplied by 3.5). This density conforms with the
Master Plan, and the reduction is one allowed in Section 27-396, which sets the
maximum number of dwelling units but otherwise provides flexibility in determining
the average number of units per acre.

Similarly, the Applicant takes exception to the following portion of Recommendation on
Remand No. 1 in the ZHE Remand Decision!’:

10 The Applicant does not take exception to the remainder of Recommendation on Remand No. 1 or its subparts.
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1. Prior to certification of the Special Exception Site Plan, Applicant shall decrease
the number of attached dwellings from 57 to 41 and make any necessary revisions
(changes to Notes, Tables, lots, etc.) to reflect this lower figure.

The Applicant provided a detailed analysis of how the District Council’s statutory
determination of density for a planned retirement community use supersedes the density
recommendations of the Master Plan and General Plan in Section 2 of the Original Appeal,
and rests on the arguments contained therein, with specific attention to Section 1(c), which
states:

c. As noted by the ZHE in Conclusion No. 2, despite the density
recommendations in the Master and General Plans “the District Council has
determined that this more dense use is permitted in the area.” The Applicant
respectfully asserts that the ZHE’s analysis of the density should have gone no
further; the District Council has expressly decided by statute that the “planned
retirement community” use is allowed at a higher density than that recommended
by the Master Plan and General Plan pursuant to special exception in the R-R Zone
so long as the requirements of Section 27-395 of the Zoning Ordinance are
satisfied, as has occurred in this instance. This includes the requirement contained
in Section 27-395[(a)](3)(C) that the “average number of dwelling units shall not
exceed eight (8) for the gross tract area.” The Applicant proposes only 4.75
dwelling units per acre on the Property, significantly lower than that allowed by
Section 27-395[(a)](3)(C).

The Applicant further notes that there is no evidence in the Original Record or the Remand
Record to support the conclusion that the specific density requirements of Section 27-
395(a)(3)(C) is superseded by the recommendations of the Master Plan or those of the
General Plan.

b. The above analysis (together with the analysis contained the Original Appeal) and
the testimony, facts and evidence in the Remand Record and the Original Record
demonstrate that the Proposed Development of 57 single-family attached dwelling units at
the Property satisfies the density requirements of Section 27-395(a)(3)(C).!! Accordingly,
the Applicant respectfully requests that the District Council (i) find that Conclusion of Law
No. 11 and the first sentence of Recommendation on Remand No. 1 are erroneous,
(i1) revise the proposed condition contained in Recommendation on Remand No. 1 to state:

1. Prior to certification of the Special Exception Site Plan, the following revisions
shall be made, or information shall be provided . . .

! The proposed planned retirement community with 57 single-family attached dwellings results in a density of 4.75
(if the Property is determined to contain 12.0091 contiguous acres) or 4.77 (if the Property is determined to contain
11.9278 acres), each of which are significantly lower than the maximum of eight (8) dwelling units per acre permitted
by Section 27-395(a)(3)(C).
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The Applicant does not request any additional changes to subparts of the condition
contained in Recommendation on Remand No. 1.

4. Requested Relief

a.

Special Exception, SE-22002. There is sufficient testimony, facts and evidence in

the Record to show that the Applicant’s special exception application has met each required
finding contained in Section 27-395 of the Zoning Ordinance for approval of the Special
Exception to develop a planned retirement community with 57 age-restricted single-family
attached dwellings on the Property (without approval of a variance from Section 27-
395(a)(3)(B)).

Accordingly, the Applicant respectfully requests that the District Council
approve the Applicant’s Special Exception application, SE-22002, for the
development of 57 single-family attached dwellings within a planned
retirement community, subject to the applicable conditions provided by
Recommendations on Remand Nos. 2 through 7 and Recommendation on
Remand No. 1 (revised as requested by the Applicant in Section 3(b) of this
Appeal, above), based on the following findings:

(a) The Applicant requested, obtained, and provided all information from
SDAT detailed by the District Council in Section D (Pages 9-10) of the
Remand Order;

(b) The information provided by SDAT in Exhibit 11 of the Remand Record
confirmed that the Property contains 12.0091 acres,

(c) The Applicant has satisfied the applicable density requirements for planned
retirement communities in in Section 27-395(3)(C), which density
requirements supersede the Master Plan and General Plan density
recommendations.

(d) The Applicant has provided final, executed age-restriction covenants in
satisfaction of Section 27-395(a)(5)(A), and

(e) The facts, evidence and testimony contained in the Remand Record and the
Original, as well as in the ZHE Remand Decision, show that the special
exception application satisfies all other requirements for planned retirement
communities contained in Section 27-395 of the Zoning Ordinance.
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b.

ii.

In the alternative, if the District Council finds that the Property does not contain
twelve (12) contiguous acres in satisfaction of Section 27-395(a)(3)(B) based
on this appeal and the testimony, facts and evidence contained in the Record,
the Applicant respectfully requests that the District Council approve the
Applicant’s Special Exception application, SE-22002, together with
Applicant’s Variance request from Section 27-395(a)(3)(B), subject to the
applicable conditions provided by Recommendations on Remand Nos. 2
through 7 and Recommendation on Remand No. 1 (revised as requested by the
Applicant in Section 3(b) of this Appeal, above), based on the following
findings:

(a) The Applicant has satisfied all applicable required findings for approval of
a Variance from Section 27-395(a)(3)(B)!? and, thus, may proceed with
development of the proposed planned retirement community on the
Property consisting of 11.9278 contiguous acres (presuming the
Prescriptive Easement Area is excluded from the Property’s contiguous
acres);!?

(b) The Applicant has satisfied the applicable density requirements for planned
retirement communities in in Section 27-395(3)(C), which density
requirements supersede the Master Plan and General Plan density
recommendations.

(c) The Applicant has provided final, executed age-restriction covenants in
satisfaction of Section 27-395(a)(5)(A), and

(d) The facts, evidence and testimony contained in the Remand Record and the
Original, as well as in the ZHE Remand Decision, show that the special
exception application satisfies all other requirements for planned retirement
communities contained in Section 27-395 of the Zoning Ordinance.

Alternative Compliance, AC-23008. There is sufficient testimony, facts and

evidence in the Remand Record, Original Record, and the ZHE Remand Decision to show
that the Applicant’s proposed Alternative Compliance to Section 4.6 of the Landscape
Manual (Buffering Development from Streets) for its frontage on Springfield Road and

12 See ZHE Remand Decision, Conclusions of Law Nos. 7-9; see also Remand Record, Exhibit 21.

13 In Section D (Pages 10 and 11) of the Remand Order, the District Council directed the Applicant to “prove in writing
or through testimony why a request for an area variance from PGCC § 27-395(a)(3)(B) is authorized by law.” In
response, the Applicant submitted (i) a detailed analysis showing why an area variance is authorized by law in Section
IV. (Pages 6-7) of Exhibit 21 of the Remand Record and (ii) supporting case law in Exhibit 23 of the Remand Record.
Further, the ZHE analyzed this issue and similarly concluded in Conclusions of Law Nos. 7 and 8 of the ZHE Remand
Decision that an area variance from Sec. 27-395(a)(3)(B) of the Prior Zoning Ordinance is authorized by law.
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Section 4.10 (Street Trees along Private Streets) for all private streets in the proposed
development should be approved. Accordingly, the Applicant respectfully requests that the
District Council approve Alternative Compliance, AC-23008, subject to the applicable
conditions provided by the ZHE Remand Decision in Recommendations on Remand Nos.
2-7.

c. Variance from Section 25-122(b)(1)(G). There is sufficient testimony, facts and
evidence in the Record to show that the Applicant’s proposed variance from Section 25-
122(b)(1)(G) for the removal of four (4) specimen trees, ST#1, ST#3, ST#9, and ST#10,
should be approved. Accordingly, the Applicant respectfully requests that the District
Council approved the proposed variance from Section 25-122(b)(1)(G) for the removal of
four (4) specimen trees, ST#1, ST#3, ST#9, and ST#10, subject to the conditions subject
to the applicable conditions provided by the ZHE Remand Decision in Recommendations
on Remand Nos. 2-7.

5. Request for Oral Argument. The Applicant hereby respectfully requests oral argument on

this appeal before the District Council.

Respectfully,

Christopher L. Hatcher
CLHatcher LLC

Enclosure

CC:

Stan Brown, Esq. | People’s Zoning Counsel, Prince George’s County
Cheryl Summerlin
Persons of Record
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Charles P. Johnson & Associates, Inc.

Civil and Environmental Engineers . Planners - Landscape Architects - Surveyors

Associates Silver Spring, MD » Gaithersburg, MD ¢ Annapolis, MD e Greenbelt, MD + Frederick, MD < Fairfax, VA
August 7, 2025
Re: Case No. SE-22002/AC-23008: Stewart Property

Notice of Appeal of Zoning Hearing Examiner Decision

Dear Person of Record:

This letter is to inform you that an appeal and request for oral argument (the “Appeal”) from Decision of the Zoning
Hearing Examiner (“ZHE”) in Case No. SE-22003/AC-23008 filed with the District Council on July 10, 2025 (the
“ZHE Decision™) will be filed by ESC 8215 Springfield L.C. (“Applicant™) with the District Council on or before
August 9, 2025. A copy of the Appeal is attached hereto as Exhibit A.

Once the Appeal is formally accepted by the District Council, it will be scheduled for a future District Council
meeting. All persons of record may testify before the District Council. Persons arguing must adhere to the District
Council’s rules of procedures, and argument shall be limited to thirty (30) minutes for each side, and to the ZHE
record.

Sincerely,

Ly J oy

Amy Sommer, PLA
Enclosure: Exhibit A

1751 Elton Road, Suite 300 « Silver Spring, MD 20903 * 301-434-7000 * Fax: 301-434-9394 « www.cpja.com



AFFIDAVIT OF MAILING

The purpose of this affidavit is to certify that pursuant to Section 27-131.01(b)(1) of the Prince George’s County
Zoning Ordinance in effect prior to April 1, 2022 and the Instructions for Filing provided in the Office of the Zoning
Hearing Examiner’s Notice of Decision, notice and copies of the appeal and request for oral argument from Decision
of the Zoning Hearing Examiner in Case No. SE-22003/AC-23008 filed with the District Council on July 10, 2025
were mailed to all persons of record on August 8, 2025.

I solemnly affirm under the penalties of perjury that the contents of the foregoing paper are true to the best of my
knowledge, information, and belief.

Amy Sommer, PLA
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