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Inter-Office Memorandum
Office of Law

LEGISLATIVE COMMENT

DATE: June 25, 2024

TO: Jennifer Jenkins, Council Administrator
THRU: Rhonda L. Weaver, County Attorney
FROM: Joseph Ruddy, Deputy County Attorney
RE: CR-60-2024 — Draft #2

The Office of Law has reviewed the above referenced resolution as it was introduced on
June 25, 2024, and finds it to be in proper legislative form with no legal impediments to
adoption.

The Office of Law notes, after conferring with the Office of Attorney General for
Maryland, that the special primary election in CR-60-2024 is being conducted consistent with
Maryland Annotated Code, Election Law Article, Title 9, Subtitle 5, which expressly authorizes
a special election to be conducted by voting by mail if the resolution of the county council
establishing the date of the special election directs that the election be conducted by mail. See
Md. Code Ann., Election Law Article, §9-501(d)(2). This section of the Election Law Article of
the Maryland Annotated Code preempts the requirement that voting may only occur at polling
places open between the hours of 7 A.M. and 8 P.M. as required by Prince George’s County
Code, § 2-104(c).

The above referenced resolution also resolves a conflict between Prince George’s County
Code, § 2-104(c) and Maryland Annotated Code, Election Law Article, §8-401(b)(2)(ii) as to the
date of the special election. Prince George’s County Code, § 2-104(c) requires the date of the
special election, “shall be any Tuesday which is at least sixty (60) calendar days, but not more
than ninety (90) calendar days, following the occurrence of the vacancy.” Section 8-



401(b)(2)(i1) of the Election Law Article requires the date of the special election to fill a vacancy
to allow at least forty-five (45) days between the date a local board of elections makes an
absentee ballot available to an absent uniformed services voter or overseas voter, as defined
under the Uniformed and Overseas Citizens Absentee Voting Act, and the date of the special
election.” Additionally, the ballot for a special primary and special election once designed,
printed, and finalized, must be publicly displayed for three days before it can be printed for an
election, See MD. Ann. Code, Election Law Article, §9-207(e), and mail-in ballots in a special
election are timely received up to 10 days after the election. See MD. Ann. Code, Election Law
Article, §9-505(a)(2). Where a local provision conflicts with State law, the State law must
prevail under principles of preemption. County Commissioners of Kent County v. Claggett, 152
Md. App. 70 (2003). Thus, more than ninety (90) days is required to schedule and conduct a
special primary election and special election to fill the vacancy consistent with the Election Law
Article of the Maryland Annotated Code.

The additional required time would result in the special election being scheduled within
thirty (30) calendar days prior to a regularly scheduled election, which is prohibited by Prince
George’s County Code, § 2-104(c). Therefore, consistent with all applicable provisions of the
Maryland Constitution, Election Law Article of the Maryland Annotated Code, Code of
Maryland Regulations, and Prince George’s County Code, § 2-104, the special election must be
conducted with the next regularly scheduled election.



