Case No.: S.E. 4716

Applicant: CD#15CL2001, Inc.
d/b/a Bazz and Crue
Group Hall

COUNTY COUNCIL OF PRINCE GEORGE’S COUNTY, MARYLAND,
SITTING AS THE DISTRICT COUNCIL

ORDER OF DENIAL

IT IS HEREBY ORDERED, after review of the administrative record and disposition
recommendation of the Zoning Hearing Examiner for Special Exception 4716, that permission to
use approximately two units within the Forestville Plaza Shopping Center, or approximately
4,000 square feet of an 18.17-acre shopping center property in the C-S-C (Commercial Shopping
Center) / D-D-O (Development District Overlay) Zone, located at the northeast corner of
Forestville Road and Marlboro Pike, also identified as 7752 and 7754 Forestville Road,
Forestville, Maryland, as a Private Club with Adult Entertainment, is DENIED, pursuant to the
Zoning Ordinance of Prince George’s County, Maryland, being also Subtitle 27 of the Prince
George’s County Code, Sections 27-127, 27-131-27-132, 27-140-27-142, and the Regional

District Act, Land Use Article, Annotated Code of Maryland (2012 & Supp. 2014).*

! References to The Zoning Ordinance of Prince George’s County, Maryland, being also Subtitle 27 of the

Prince George’s County Code, Subtitle 27-101 (2011 Ed. & 2014 Supp.) et seq., are styled “the Zoning Ordinance”
and cited “8 27- " herein. References to the Regional District Act within Md. Code Ann., Land Use (2012 &
Supp. 2014), are styled “the RDA” and cited “§___ of the RDA” herein. Effective October 1, 2012, pursuant to the
provisions of Ch. 426, 2012 Laws of Maryland, Article 28 8§1-101 through 8-127 are repealed and recodified at
Md. Code Ann., Land Use (2012). See Ray v. Mayor of Baltimore, 430 Md. 74, 59 A.3d 545 (2013). The provisions
of the Zoning Ordinance and RDA cited herein are not exclusive designations as to the scope of authorities relied
upon by the District Council in its denial of S.E. 4716.

827-127. Powers and duties to conduct hearings.
€)] The Zoning Hearing Examiner shall conduct hearings for the following categories of
zoning cases:
(2) Applications for special exceptions under Part 4, including applications for variances
in conjunction with the Special Exceptions.

Except where indicated herein, the District Council hereby adopts the findings of facts and conclusions of
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PROCEDURAL HISTORY

On May 17, 2012, the Development Review Division of the Prince George’s County
Planning Department accepted, for processing, an application for special exception, S.E. 4716,
filed by Applicant, CD#15CL2001, INC., Post Office Box 471647, District Heights, Maryland
20753, for permission to use a private club for adult entertainment in the 1-1 (Light Industrial)?® /
D-D-O (Development District Overlay) Zone. As reflected on its application, CD#15CL2001,
INC., employs trade names (“d/b/a” or doing business as) BAZZ AND CRUE and BAZZ AND
CRUE GROUP HALL. The owner listed on the application form is Big Apple LLC, 1334
Tampa Road, Palm Harbor, Florida 34683. S.E. 4716 was filed pursuant to §827-107.01(7.1),
27-473(b), 27-475.06.06, 27-317, and 27-459 of the Zoning Ordinance. See Exh. 1, Application
Form. See also Exhibit 12, 10/24/2012 TSR.

On October 24, 2012, after completing its review of the subject application, the
Development Review Division Technical Staff of the Maryland-National Capital Park and
Planning Commission issued its report and recommendation as to S.E. 4716 in accordance with
§27-311 of the Zoning Ordinance. The Technical Staff Report recommended DISAPROVAL of
S.E. 4716. See Exhibit 12, 10/24/2012 TSR, at 3.

On November 8, 2012, after review of the Technical Staff Report, the Prince George’s

County Planning Board did not schedule S.E. 4716 for public hearing and transmitted the subject

the Zoning Hearing Examiner in this matter, except as otherwise stated herein. See Templeton v. County Council of
Prince George’s County, 23 Md. App. 596; 329 A.2d 428 (1974) (where the District Council has delegated duty of
making findings of fact and recommendations to the Zoning Hearing Examiner, the Council may comply with the
requirement of ‘specific written findings of basic facts and conclusions of law’ by adopting Examiner’s findings and
conclusions).

The 2009 Marlboro Pike Sector Plan designated the subject properties as Priority Area 7, Forestville Flex
Space Campus, and rezoned it to I-1 (Light Industrial) in the Development District Overlay Zone as part of the Low
Intensity Business Park character area. At the time the subject application was filed, the property had a zoning
classification of 1-1, the result of the 2009 SMA. During the pendency of this application, however, and pursuant to
approval of DSP-14013 by the District Council on October 1, 2013, the property (including the two addresses
comprising the subject property) was rezoned to the C-S-C Zone.
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application directly to the District Council/Zoning Hearing Examiner. See Exhibit 13, 11/9/2012
Ltr., Hirsch to Webb, at 1.

On January 15, 2014, January 29, 2014, and February 6, 2014, respectively, in
accordance with 8827-127, 27-129, and 27-313 of the Zoning Ordinance, the Zoning Hearing
Examiner conducted evidentiary hearings as to S.E. 4716. See generally 01/15/2014 Tr,;
01/29/2014 Tr.; 02/06/2014 Tr.

On June 14, 2013, the Applicant, through counsel, filed a Complaint for Declaratory
Judgment, Preliminary and Permanent Injunctive Relief, Damages, Attorney’s Fees, and Trial by
Jury in the United States District Court for the District of Maryland, Case Number 8:13-cv-1722-
DKC (federal complaint). The federal complaint challenges the constitutionality of County Bills
46-2010 and 56-2011, hereinafter CB-46-2010 and CB-56-2011. Applicant alleges therein that
the elimination of conforming locations, and the special exception requirements of this
challenged legislation, constitute a violation of certain stated protections within the First
Amendment of the United States Constitution and other relevant provisions of the United States

Constitution, as well as certain corresponding provisions of the Maryland Declaration of Rights.*

3 The District Council sits as an administrative agency when reviewing a zoning matter. See County Council

v. Brandywine Enters., 350 Md. 339, 711 A.2d 1346 (1998) (“The Regional District Act authorizes the County
Council to sit as a district council in zoning matters, and, when it does so, it is acting as an administrative agency”);
County Council v. Carl M. Freeman Assoc’s, 281 Md. 70, 376 A.2d 869 (1973) (“When it sits at the district council
in a zoning matter, the Prince George’s County Council is an ‘administrative agency’ as the term is broadly
defined”). See also §814-101(f) and 22-101(b), RDA; §27-107.01(a)(1, 67, 68), Zoning Ordinance (each subsection
therein defining “district” as that portion of the Maryland-Washington Regional District located in Prince George’s
County, Maryland, and “district council” as The Prince George’s County Council, sitting as the District Council for
that portion of the Maryland-Washington Regional District located in Prince George’s County).

See §27-141, Zoning Ordinance (Council may take judicial notice of any evidence contained in the record
of any earlier phase of the approval process relating to all or a portion of the same property, including the approval
of a preliminary plat of subdivision). See Rule 6, Oral Argument and Evidentiary Hearings, R. of Proc., D. Council:

“ ) The District Council may take administrative notice of facts of general knowledge, technical or scientific
facts, laws, ordinances and regulations. It shall give effect to the rules of privileges recognized by law. The District
Council may exclude incompetent, irrelevant, immaterial or unduly repetitious evidence.”
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The federal complaint states as follows:

Count I — The Restrictions Contained In The Challenged Subject
Legislation Violate The Equal Protection Doctrine

Count Il — The Challenged Subject Legislation Represents An
Unlawful Exercise Of Police Powers And Imposes An
Impermissible Prior Restraint On First Amendment Protected
Activities

Count 111 — The Special Exception Process Imposed On Plaintiffs
By CB-56-2011 Lacks Adequate Procedural Safeguards And
Result In A Violation Of Plaintiffs” Constitutional Rights

Count IV — The Adult Clubs Bill Takes Property Without Due
Process Of Law

Count V — The Subject Legislation Contains Terms That Are
Unconstitutionally Vague

Count VI - The Subject Legislation Allows For Unbridled
Administrative Discretion

Count VII — The Challenged Legislation Fails To Provide For
Adequate Alternative Avenues Of Communication

Count VIII — (Supplemental State Court Claim Under 28
U.S.C. Sec. 1367)

The Challenged Legislation Violates Maryland Law For
Failing To Provide An Amortization Period (Emphasis added).

S.E. 4716

See Complaint for Declaratory Judgment, Preliminary and Permanent Injunctive Relief,

Damages, Attorney’s Fees, and Trial by Jury in the United States District Court for the District

of Maryland, Case Number 8:13-cv-1722-DKC, (ECF No. 6), filed June 14, 2013.

On August 13, 2013, Applicant requested that the ZHE stay this matter pending until the

disposition of the Applicant’s Motion for Preliminary Injunction filed in the above federal

complaint.

On March 5, 2014, the Honorable Deborah K. Chasanow issued a 52-page Memorandum

Opinion disposing of the above-referenced federal claims, as follows:

The motion for a preliminary injunction and temporary restraining order
filed by Plaintiffs Maages Auditorium; CD15CL2001, Inc., d/b/a Bazz and
Crue and X4B Lounge; D2; and John Doe Jane Doe, for all those similarly
situated will be denied. Defendant Prince George’s County, Maryland’s motion
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to dismiss Plaintiffs John Doe and Jane Doe will be granted. Defendant’s motion

to dismiss Count IV of Plaintiffs’ complaint will be granted. Defendant’s motion

for summary judgment on Counts I, I, 111, V, and VI of Plaintiffs’complaint will

be granted. Defendant’s motion for summary judgment on Counts VII and VIII of

Plaintiffs’ complaint will be denied.

See EFC No. 36, Case Number 8:13-cv-1722-DKC (emphasis added).

The federal court retained jurisdiction over Counts VII and VIII, which are limited
factual proceedings on whether sufficient property exists in the 1-2 zone to permit all 14 adult
entertainment facilities to relocate, and whether, if sufficient property exists in the 1-2 zone, the
County has provided sufficient time under Maryland law for those businesses to close up shop
and relocate. At oral argument, counsel for Applicant conceded that the constitutionality of the
enactment CB-56-2011 is pending before the federal court, and that ruling may go a long way in
determining what happens in this matter. See 02/09/2015 Tr., at 9.

On July 8, 2014, the ZHE issued a written disposition recommendation in accordance
with 827-127 of the Zoning Ordinance and recommended DENIAL as to S.E. 4716. See
07/08/2014 ZHE Disp. Recmd’n, at 1.

On July 14, 2013, the District Council took no action in this matter.

On August 1, 2014, in accordance with 827-131 of the Zoning Ordinance, Applicant’s
counsel filed an appeal from the disposition recommendation of the ZHE with the Clerk of the
District Council and requested oral argument before the District Council. See 08/01/2014 Ltr.,
Whitley to Floyd, at 1-2.

Notice of oral argument was mailed to all persons of record in accordance with §27-
125.04 of the Zoning Ordinance by the Clerk of the District Council, stating that the District

Council would conduct oral argument as to S.E. 4716 on February 9, 2015.

Thereafter, on February 9, 2015, the District Council conducted oral argument pursuant
-5-
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to the procedures recited in §27-131 and its Rules of Procedure. See generally 02/09/2015 Tr.
See also Rule 6, R. of Proc., County Council of Prince George’s County sitting as the District
Council. The Applicant raised several questions, discussed infra, at oral argument. See
08/01/2014 Ltr., Whitley to Floyd, at 1-2. See also 02/09/2015 Tr., at 6—9. At the conclusion of
oral argument, and pursuant to 827-132 of the Zoning Ordinance, the District Council voted
favorably to refer this matter to staff for the preparation of an Order of Denial.

FINDINGS AND CONCLUSIONS

e Subject Property

The Adult Entertainment use, d/b/a Bazz and Crue Group Hall, occupies two units in an
integrated shopping center that has recently been remodelled, known as the Forestville Shopping
Center. The subject property is improved with a one-story, 4,000 square foot building currently
used as a Private Club offering Adult Entertainment. The subject application does not propose
any construction or disturbance and, therefore, is exempt from the requirements of the Tree
Canopy Coverage Ordinance. It is also exempt from the requirements of the Woodland
Conservation Ordinance because it contains less than 10,000 square feet of woodland and has no
prior Tree Conservation Plan approvals. See Exhibit 12, 10/24/2012 TSR, at 53. There are no
regulated environmental features on the site, and the subject property is not situated within a
Chesapeake Bay Critical Area Overlay Zone. The administrative record for the subject
application, specifically the Technical Staff Report of October 24, 2012, includes a detailed
chronology of the various applications and zoning permits issued for the property. See Exhibit
12, 10/24/2012 TSR, at 4-5.

During pendency of the subject application, the Forestville Shopping Center was

purchased by PMM Enterprises, LLC. See Exhibit 55. This owner did not sign the original
-6 -
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application, as specifically required by the Zoning Ordinance. See Exhibit 1. As a result,
Applicant submitted a revised application with the requisite signature on February 10, 2014. See
Exhibit 59.

The neighborhood is defined by the following boundaries:

North Parston Drive, Fernham Lane, and Cryden Way;
South Pennsylvania Avenue (MD 4);

East Capital Beltway (1-495); and

West Forestville Road.

The subject property is surrounded by the following uses:

North Strip commercial, light industrial, and auto-related uses in the 1-1 / D-D-O
Zones.

South A small church, mattress store, and liquor store in I-1 / D-D-O Zones.

East A vacant parcel and light industrial uses in the I-1 / D-D-O Zone.

Further east on Marlboro Pike are the Forestville Baptist Church and
single-family residences in the R-R (Rural Residential) Zone.

West Across Forestville Road is the Forestville Memorial United Methodist
Church in the R-55 (One-Family Detached Residential) Zone and a gas
station in the C-S-C (Commercial Shopping Center) Zone.

e Master Plan and Sectional Map Amendment

The subject property is subject to the approved recommendations of the 2009 Marlboro
Pike Sector Plan and Sectional Map Amendment, which designated the property as Priority Area
7, Forestville Flex Space Company, and rezoned it from the C-S-C to the I-1 (Light Industrial) /
D-D-O (Development District Overlay) Zone. The D-D-O-Z Development District vision for the
site is to develop flex and auxiliary office space for industrial businesses and related professional

service companies that form the supply chain for major industrial tenants. The DDOZ does not
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permit Adult Entertainment, nor does the DDOZ permit Private Clubs with Adult Entertainment.
On October 1, 2013, the District Council approved, subject to certain specific conditions, a
Detailed Site Plan (DSP-13014), filed by the present owner of the property (namely PMM
Enterprises, LLC), the approval of which rezoned the subject property from the 1-1 Zone to the
C-S-C Zone. See Exhibit 31(a)—(e), 01/13/2014, Supp. TSR. A condition of the approval of
DSP-13014 prohibited “Clubs or Private Lodges.”

The 2002 Prince George’s County General Plan placed this property in the Developed
Tier. The vision for the Developed Tier is a network of sustainable, transit-supporting, mixed-
use, pedestrian-oriented, medium- to high-density neighborhoods. The 2014 Plan Prince
George’s 2035 General Plan Amendment places the property in the Established Communities of
the County within the County Growth Boundary, which offers the following vision for property
therein:

“Plan 2035 classifies existing residential neighborhoods and commercial areas

served by public water and sewer outside of the Regional Transit Centers and

Local and Suburban Centers, as Established Communities.  Established

Communities are most appropriate for context-sensitive infill and low- to

medium- density development. Plan 2035 recommends maintaining and

enhancing existing public services (police and fire/EMS), facilities (such as
libraries and schools), and infrastructure in these areas (such as sidewalks) to
ensure that the needs of existing residents are met.”

See 2014 Plan Prince George’s 2035, at 13.

The subject property is also located within Joint Base Andrews airport safety zones
Accident Potential Zone (“*APZ”) APZ | and APZ II, as set forth in the recommendations of the
2009 Joint Base Andrews Naval Air Facility Washington Joint Land Use Study (“JLUS”),
adopted by the Council by way of CR-30-2010, and setting forth the policy foundation for the

current Interim Land Use Controls (“ILUC”) for Military Conformance for the public safety,
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health, and welfare of the County, enacted via Council Bills CB-3-2012* and CB-4-2012. The
District Council adopted these regulations for purposes of limiting the loss of life and property in
the APZ’s by reducing the public’s exposure to hazards by planning for low-density land uses
and development patterns. The regulations complement the recommendations and policies
within the 2009 Marlboro Pike Sector Plan and SMA and seek to manage development in the
height, noise, and safety impact areas near Joint Base Andrews so that a new Military Installation
Overlay Zone (“MIOZ”) is being developed that will implement land use recommendations
within the JLUS study area in the County. See Exhibit 12, 10/24/2012 TSR, at 5.

e Prior History of the Subject Property

There is significant permit history for the subject property, with numerous permit
applications filed for the property since its initial construction. The following provides a list of
permits or approvals that specifically relate to the instant Application:

July 17, 2001 Applicant, “Masonic Lodge D.C. #15 Class 2001 t/a Bazz & Crue
Group Hall F and AM,” applied for a use and occupancy permit
for “a private club and offices” for 7752 Marlboro Pike.

August 17, 2001 Permit 19557-2001-00, effective as issued by the Permits and
Review Division of the Department of Environmental Resources,
for a Private Club, Office, No Sales or Storage, at 7752 Marlboro
Pike.

February 6, 2007  Applicant, styled as “CD #15CL2001, Inc. Masonic Hall t/a B&C
Group Hall F.A.M I1,” applied for a use and occupancy permit for
a “banquet hall / events center” for the adjoining unit at 7754

4 CB-3-2012, effective December 6, 2012, created new development standards and procedures, including the

establishment and imposition of temporary zoning standards and requirements for development of properties in the
vicinity of Joint Base Andrews in furtherance of the public health, safety, and welfare for a limited time period until
a new Military Installation Overlay Zone is adopted for the area. §27-1809 sets forth a list of incompatible uses for
which no permit shall be issued. Specifically, 827-1809(b)(5)(B) expressly prohibits Adult Entertainment.
Notwithstanding, §27-1805(d), as currently in effect, provides exemptions to the applicability ILUC zoning
regulations; §27-1805(d)(6) expressly exempts properties within a D-D-O Zone from the ILUC regulations. Since
the subject property at 7752 Forestville Road and 7754 Road are subject to the Marlboro Pike D-D-O Zone
approved in 2009, the subject property is exempt from the Interim Land Use Controls (“ILUC”) for Military
Conformance.
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Marlboro Pike. The permit is put on hold to allow Applicant to
change the requested use.

February 9, 2007  Applicant revised the application to request a permit for “classes,
small receptions, and official gatherings, rest area for the elderly.”

April 27, 2007 Permit 3802-2007-01 effective as issued by the Permits and
Review Division of the Department of Environmental Resources,
for Private Club “with a maximum of 65 seats per attached
documentation,” based on information within the application and
correspondence submitted on behalf of Applicant that the
requested use is a Private Club with “classes, small receptions,
and official gatherings, rest area for the elderly” 7754 Marlboro
Pike.

May 2009 Applicant issued a building permit to connect its two (2) units
within the Forestville Shopping Center by placing doorways in
the common wall.

e Applicant’s Request

Applicant seeks approval of S.E. 4716 to operate a Private Club with Adult
Entertainment through the validation of two (2) Use and Occupancy Permits for a Private Club.
See Exhibit 12, 10/24/2012, at 39—42; E 19557-2001-00 for 7752 Marlboro Pike®, and 3802-
2007-U for 7754 Marlboro Pike).

e Applicable Law and Conclusions

The Prince George’s County Council, by way of its express authority conferred by law
from the Maryland General Assembly in the RDA, sits as the District Council for that portion of
the Maryland-Washington Regional District lying within Prince George’s County. See §814-
101(f), 22-101(b), RDA. As such, the RDA designates the Prince George’s County Council,

sitting as the District Council, the broad authority to regulate zoning and land use matters. See

> The Use and Occupancy permit applications submitted by Applicant in 2001 and 2007, respectively, list the

subject property address as “7752 Marlboro Pike District Heights, MD 20747 as to 19557-2001-00, and “7754
Marlboro Pike District Heights, MD 20747” as t 3802-2007-01. However the subject application, as well as the
2009 Marlboro Pike Sector Plan and SMA designates the street address for the property as “7752—7754 Forestville
Road.”
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§§22-201(b), 22-202(a, b), 22-206, 22-208, 22-301(a) — (c), 22-310(a), 22-407(a), RDA. In so
doing, the legislature designated specific authority for the District Council to make factual
determinations and to adjudicate certain factual disputes in reaching a final decision in zoning
cases.

Moreover, as squarely designated in 822-104 of the RDA, the District Council may, by
ordinance, adopt and amend the text of its zoning ordinance and also may, by resolution or
ordinance, adopt and amend any zoning map or maps accompanying the zoning ordinance text to
regulate, in the portion of the regional district lying within its County, the size of lots, yards,
courts and other open spaces. In turn, in exercising this authority to regulate land use and zoning
in the County, the District Council enacted certain procedural prescriptions within its County
Zoning Ordinance. See Prince George’s County v. Ray’s Used Cars, 398 Md. 632, 635—36, 922
A.2d 495, 497 (2007).

Thus, the Maryland Legislature ceded substantial legislative prerogative to the District
Council in furtherance of their respective zoning powers and responsibilities via 822-104 of the
RDA, as follows:

§ 22-104. Authority to adopt and amend zoning law.

(@) In general. -- The Montgomery County district council or the Prince George's

County district council, in accordance with the requirements of this division as to

the portion of the regional district located in the respective county, may:

(1) by local law adopt and amend the text of the zoning law for that county; and

(2) by local law adopt and amend any map accompanying the text of the zoning
law for that county.

(b) Purposes. -- The local law may regulate:

(1) (i) the location, height, bulk, and size of each building or other structure, and
any unit in the building or structure;

(i) building lines;

(iii) minimum frontage;

(iv) the depth and area of each lot; and
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(v) the percentage of a lot that may be occupied;

(2) the size of lots, yards, courts, and other open spaces;

(3) the construction of temporary stands and structures;

(4) the density and distribution of population;

(5) the location and uses of buildings and structures and any units in those
buildings and structures for:

(i) trade;

(ii) industry;

(i) residential purposes;

(iv) recreation;

(v) agriculture;

(vi) public activities; and

(vii) other purposes; and

(6) the uses of land, including surface, subsurface, and air rights for the land, for
building or for any of the purposes described in item (5) of this subsection.

(c) Limitation. -- The exercise of authority by a district council under this section
is limited by 88§ 17-402 and 25-211 of this article.

See §22-104, RDA.

In addition, and in direct conformance with the RDA, district councils may also divide
the portion of the regional district located within its county into districts and zones of any
number, shape, or area it may determine. See §22-201, RDA. As such, the enactment of zoning
laws affecting the districts and zones of its respective geographic designation, as well as the right
to the construction, alteration, and uses of buildings and structures, and the uses of land,
including surface, subsurface, and air rights falls within the exclusive province of the district
councils. 1d. In so doing, the RDA inures the district councils with regulatory controls to
promulgate prescriptions governing the form and manner of uses and structures on land, and to
dictate the form and order of procedures deemed appropriate as to zoning and land use controls
for land within its purview in §§22-202 and 22-206, which provide as follows:

22-202. Effect of zoning laws.

(a) Scope of section. -- This section applies to any zoning law that imposes a more

restrictive height limitation, lesser percentage of lot occupancy, wider or larger
courts, deeper yards, or other more restrictive limitations than those provided by
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State, county, municipal, or other local regulations.

(b) Priority of regulations. -- A zoning law described in subsection (a) of this
section shall prevail in the area where it is imposed over the limitations
provided by State, county, municipal, or other local regulations. (Emphasis
added.)

22-206. Procedures.

(a) In general. -- A district council may amend its zoning laws,® including any
maps:

(1) in accordance with procedures established in its zoning laws; and

(2) after holding an advertised public hearing.

(b) Permissible elements. -- The procedures and zoning laws may include:
(1) procedures limiting the times when amendments may be adopted;

(2) provisions for hearings and preliminary determinations by an examiner,
a board, or any other unit;

(3) procedures for quorums, number of votes required to enact amendments, and
variations or increases based on factors such as master plans, recommendations of
the hearing examiner, county planning board, municipal corporation, governed
special taxing district, or other body, and petitions of abutting property owners,
and the evidentiary value that may be accorded to any of these factors; and

(4) procedures for hearings, notice, costs, fees, amendment of applications,
recordings, reverter, lapse, and reconsideration de novo of undeveloped zoning
amendments.

(c) Notice to nearby property owners -- Prince George's County. --

(1) In Prince George's County, the district council may provide for notice of the
public hearing on a proposed amendment to its zoning plan or zoning laws to be
given to the owners of properties, as they appear on the assessment rolls of the
county, adjoining, across the road from, on the same block as, or in the general
vicinity of the property that is the subject of the proposed amendment.

(2) A zoning law adopted under this subsection may require notice to be given by
mail or by posting the notice on or in the vicinity of the property involved in the
proposed amendment or both.

(d) Limitation. -- In a year in which a district council is elected, the district
council may not amend a zoning law from November 1 and until the newly
elected district council has taken office.

® Pursuant to §14-101 of the RDA:

(1) “Zoning law” means the legislative implementation of regulations for zoning by a local jurisdiction. (2) “Zoning
law” includes a zoning ordinance, zoning regulation, zoning code, and any similar legislative action to implement
zoning controls in a local jurisdiction.
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See §822-202, 22-206, RDA (emphasis added).

Finally, the District Council enjoys specific authority within to regulate land use in the
County through establishing local zoning procedures for special exceptions pursuant to §22-301
of the RDA:

22-301. Special exceptions and variances.

(a) Authorized. --

(1) A district council may adopt zoning laws that authorize the board of
appeals, the district council, or an administrative office or agency designated
by the district council to grant special exceptions and variances to the zoning
laws on conditions that are necessary to carry out the purposes of this
division.

(2) Any zoning law adopted under this subsection shall contain appropriate
standards and safeguards to ensure that any special exception or variance that is
granted is consistent with the general purposes and intent of the zoning laws.

(b) Appeals. --Subject to § 22-309 of this subtitle, an appeal from a decision of an

administrative office or agency designated under this subtitle shall follow the

procedure determined by the district council.

(c) Authorization to decide certain questions. -- The district council may authorize

the board of appeals to interpret zoning maps or decide questions, such as the

location of lot lines or district boundary lines, as the questions arise in the

administration of zoning laws.

§22-301, RDA (emphasis added).

Accordingly, the District Council adopted specific local procedural provisions in its
Zoning Ordinance, in exercise of its ample authority contemplated within §820-104, 22-201, 22-
202, 22-20, 22-301, and 22-310 of the RDA. To illustrate this point, 827-102 of the Zoning
Ordinance declares its overarching purpose in exercise of its police power in furtherance of the
public safety, health, and welfare of the citizens and residents of the County:

(1) To protect and promote the health, safety, morals comfort, convenience, and

welfare of the present and future inhabitants of the County;

(2) To implement the General Plan, Area Master Plans, and Functional Master
Plans;
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(3) To promote the conservation, creation, and expansion of communities that
will be developed with adequate public facilities and services;

(4) To gquide the orderly growth and development of the County, while
recognizing the needs of agriculture, housing, industry, and business;

(5) To provide adequate light, air, and privacy;

(6) To promote the most beneficial relationship between the uses of land and
buildings and protect landowners from adverse impacts of adjoining development;
(7) To protect the County from fire, flood, panic, and other dangers;

(8) To provide sound, sanitary housing in a suitable and healthy living
environment within the economic reach of all County residents;

(9 To encourage economic development activities that provide desirable
employment and a broad, protected tax base;

(10) To prevent the overcrowding of land;

(11) To lessen the danger and congestion of traffic on the streets, and to insure the
continued usefulness of all elements of the transportation system for their planned
functions;

(12) To insure the social and economic stability of all parts of the County;

(13) To protect against undue noise, and air and water pollution, and to encourage
the preservation of stream valleys, steep slopes, lands of natural beauty, dense
forests, scenic vistas, and other similar features;

(14) To provide open space to protect scenic beauty and natural features of the
County, as well as to provide recreational space; and

(15) To protect and conserve the agricultural industry and natural resources.

§27-102, Zoning Ordinance.

The Ordinance also sets forth local requirements for special exceptions pursuant to the
general zoning authority conferred via 8822-202 and 22-206, as well as its specific authority for
regulation of special exceptions conferred by §822-301 and 22-310 of the RDA. See generally
8827-102, 27-311, 27-314-27-317, 27-319, 27-324, Zoning Ordinance. See also §822-301(a)(2),
22-310(a), RDA. Local law regarding special exceptions, found in 827-317 within Part 4 of the
Zoning Ordinance, provides as follows:

[a] special exception may be approved, pursuant to §27-317(a), if:’

! See §27-108.01, Zoning Ordinance. Interpretations and rules of construction, specifically:

“(10) The word “approve’ includes ‘approve with conditions, modifications, or amendments’.”

“(19) The words ‘shall’, “‘must’, ‘may only’ or ‘may not’ are always mandatory and not discretionary. The word
‘may’ is permissive.” (emphasis added.)

Maryland cases consistently interpret ‘may’ as permissive; by contrast, ‘shall’, is consistently interpreted as
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1) The proposed use and site plan are in harmony with the purpose of
this Subtitle;

(2) The proposed use is in conformance with all the applicable
requirements and regulations of this Subtitle;

(3) The proposed use will not substantially impair the integrity of any
validly approved Master Plan or Functional Master Plan, or, in the absence of a
Master Plan or Functional Master Plan, the General Plan;

(4) The proposed use will not adversely affect the health, safety, or
welfare of residents or workers in the area;

(5) The proposed use will not be detrimental to the use or development
of adjacent properties or the general neighborhood; and

(6) The proposed site plan is in conformance with an approved Type 2
Tree Conservation Plan; and

(7) The proposed site plan demonstrates the preservation and/or
restoration of the regulated environmental features in a natural state to the fullest
extent possible in accordance with the requirement of Subtitle 24-130 (b)(5).

See §27-317, Zoning Ordinance (emphasis added).

A Private Club which includes Adult Entertainment use is permitted with an approved
Special Exception in the C-S-C / D-D-O Zones in accordance with §27-461(b)(5), footnote 58, as
follows:

Any existing establishment in the C-S-C Zone or C-M Zone with a valid use and
occupancy permit for an auditorium, private club or lodge that included activity
that meets the definition of “adult entertainment” may continue upon approval of
a Special Exception. Applications for adult entertainment must be filed and
accepted by June 1, 2012. The hours of operation shall be limited to 5:00 P.M. to
3:00 A. M.

827-107.01 (7.1) of the Zoning Ordinance defines Adult Entertainment as:

(7.1) Adult Entertainment: Adult Entertainment means any exhibition,
performance or dance of any type conducted in a premise where such exhibition,
performance or dance involves a person who:

(A) Is unclothed or in such attire, costume or clothing as to expose
to view any portion of the breast below the top of the areola or any portion of the

mandatory under Maryland case law. See Board of Physician Quality v. Mullan, 381 Md. 157, 166, 848 A.2d 642,
648 (2004); State v. Green, 367 Md. 61, 82, 785 A.2d 1275, 1287 (2001); Brodsky v. Brodsky, 319 Md. 92, 98, 570
A.2d 1235, 1237 (1990).

-16 -



S.E. 4716

pubic region, anus, buttocks, vulva or genitals with the intent to sexually arouse or
excite another person; or
(B) Touches, caresses or fondles the breasts, buttocks, anus,
genitals or pubic region of another person, or permits the touching, caressing or
fondling of his/her own breasts, buttocks, anus, genitals or pubic region by
another person, with the intent to sexually arouse or excite another person.
§ 27-107.01(a)(21.1) defines a Private Club as follows:

(49) Club or Lodge, Private: An establishment providing facilities for

entertainment or recreation for only bona fide members and guests, and not

operated for profit excluding adult entertainment.

On August 17, 2001, Applicant applied for Use and Occupancy 19557-2001-00 for a
“Private Club and Offices” for 7752 Marlboro Pike, Forestville, Maryland. Exhibit 5, Exhibit
52. On August 17, 2001, The Permits and Review Division of the Department of Environmental
Resources approved the application and issued Use and Occupancy 19557-2001-00 for a
“Clubs/Private/Rec., Office, No Sales or Storage.” See Exhibit 5, Exhibit 53.

In February of 2007, Applicant applied for Use and Occupancy Permit 3802-2007-01 for
“class, small receptions and official gatherings, and a rest area for the elderly.” Exhibit 6, Exhibit
52. Correspondence addressed to Mary Hampton, staff of M-NCPPC, submitted
contemporaneous with the application, stated as follows:

This Hall will be intended for the use of our elder members who hold the

Masonic degrees of 32* and above and suitable vouched for individuals only. Its

uses will be for classes, small reception, and official gatherings.

Exhibit 12, 10/24/2012 TSR, at 43 (emphasis added).

On March 19, 2007, M. Hughes, of the Permits Division within M-NCPPC,
recommended approval as follows: “OK for private club with a maximum of 65 seats” Exhibit
12, 10/24/2012 TSR, at 41-42. Use and Occupancy Permit 3802-2007-01 was then issued,

effective April 27, 2007.
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This special exception application was accepted for processing on May 17, 2012. 827-
461, footnote 58 requires that “[a]pplications for adult entertainment must be filed and accepted
by June 1, 2012.” §27-296 of the Zoning Ordinance sets forth the required elements for an
Application for a Special Exception in the County:
(@) General
*

3 All Applications shall be on forms provided by the Planning
Board. All information shall be typed, except for the signatures.

(b) Contents of Application form.

1) The following information shall be included on the Application:

(A)  The name, address, and telephone number of the Applicant,
and an indication of the Applicant's status as contract purchaser, agent, or owner;

(B)  The requested use of the property;

(C) The street address of the property; name of any
municipality the property is in; name and number of the Election District the
property is in;

(D)  The total area of the property (in either acres or square
feet);

(E)  The property's lot and block number, subdivision name,
and plat book and page number, if any; or a description of its acreage, with
reference to liber and folio numbers.

(F)  The name, address, and signature of each owner of record
of the property. Applications for property owned by a corporation must be signed
by those officers empowered to act for the corporation; and

(G) The name, address, and telephone number of the
correspondent.

(©) Other submission requirements.
1) Along with the Application, the Applicant shall submit the
following with all plans prepared at the same scale (where feasible):

(A)  An accurate plat (prepared, signed, and sealed by a
registered engineer or land surveyor) capable of being reproduced on an ozalid or
similar dry-copy machine, or six (6) copies of the plat. This plat shall show:

Q) The present configuration of the property, including
bearings and distances (in feet).

(i)  The names of the owners of record or subdivision
lot and block numbers of adjoining properties;

(iii)  The name, location, distance to the center line, and
present right-of-way width of all abutting streets. If the property is not located at
the intersection of two (2) streets, the distance to, and the name of, the nearest
intersecting street shall be indicated;
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(iv)  The subdivision lot and block numbers of the
subject property (if any);

(v) A north arrow and scale (not smaller than one (1)
inch equals four hundred (400) feet);

(vi)  The total area of the property (in square feet or
acres);

(vii) The location of all existing buildings on the
property; and

(viii) The subject property outlined in red.

(B) A site plan (drawn to scale) showing all existing and
proposed improvements and uses on the subject property, and the use and zoning
of adjacent properties. The site plan shall be in sufficient detail so that a
determination can be made that the proposed use will be in compliance with all
requirements of this Subtitle applicable to it. The site plan must be capable of
being reproduced on an ozalid or similar dry-copy machine, or nine (9) copies of
the plan must be supplied. In a Chesapeake Bay Critical Area Overlay Zone, the
site plan shall be prepared in accordance with Subtitle 5B

(C) A landscape plan shall be prepared in accordance with the
provisions of the Landscape Manual. The landscape plan must be capable of
being reproduced on an ozalid or similar dry-copy machine, or nine (9) copies of
the plan must be supplied.

(D)  Three (3) copies of the appropriate Zoning Map page on
which the property is plotted to scale and outlined in red.

(E) A certificate of public convenience and necessity for a
public utility power transmission line right-of-way, tower, pole, conduit, pipeline,
or similar facility, if:

M The actual record owner of the subject property has
not signed the Application; and

(i) A certificate is required by the State or Federal
agency having jurisdiction over the public utility operation.

(F)  Three (3) copies of a typewritten statement of justification
in support of the request. The statement shall address the provisions of this
Subtitle applicable to the requested use. The statement shall also set forth the
factual reasons showing why approval of the request would not be detrimental to
the public health, safety, and welfare. This statement may be accompanied by
three (3) copies of any material which (in the Applicant's opinion) is necessary to
clarify or emphasize the typewritten statement. This additional material, if not
foldable, shall be not larger than eighteen (18) by twenty-four (24) inches.

(G) A statement listing the name, and the business and
residential addresses, of all individuals having at least a five percent (5%)
financial interest in the property.

(H) If any owner is a corporation, a statement listing the
officers of the corporation, their business and residential addresses, and the date
on which they assumed their respective offices. This statement shall also list the
current Board of Directors, their business and residential addresses, and the dates
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of each Director's term. An owner that is a corporation listed on a national stock
exchange shall be exempt from the requirement to provide residential addresses of
its officers and directors.

()] If the owner is a corporation (except one listed on a
national stock exchange), a statement containing the names and residential
addresses of those individuals owning at least five percent (5%) of the shares of
any class of corporate security (including stocks and serial maturity bonds).

) An approved Natural Resource Inventory.

(K) A Type 2 Tree Conservation Plan prepared in conformance
with Division 2 of Subtitle 25 and the Woodland and Wildlife Habitat
Conservation Technical Manual or a Standard Letter of Exemption.

(L) A statement of justification describing how the proposed
design preserves and restores the regulated environmental features to the fullest
extent possible; and

(M)  All other data or explanatory material deemed necessary by
the District Council, Zoning Hearing Examiner, or Planning Board (submitted in
triplicate).

(@) For the purposes of (G), (H), and (1) above, the term "owner" shall
include not only the owner of record, but also any contract purchaser.

827-307 requires that “[a]t least thirty (30) days prior to the public hearing established
under Section 27-302(a), the original copy of the application, plans, maps, specifications,
Technical Staff Report, and all other data, materials, or record evidence (to date) pertaining to
the requested Special Exception shall be sent by the Planning Board to the District Council.”
This section directly corresponds with Technical Staff Report filing requirements, at least 30
days prior to the scheduled evidentiary hearing, as recited in 825-202 of the RDA.

Next, §27-308 provides that “[a]t least thirty (30) days prior to the public hearing, the
original Special Exception application file shall be available for public examination in the Office
of the Zoning Hearing Examiner, and a copy of the file shall be available for public examination
in the Office of the Planning Board. This file may be reviewed by anyone, and copies of any of
its contents may be obtained at a reasonable cost.”

These filing requirements within stated minimum time periods prior to the prescribed

public hearing ensure orderly administration of a transparent, due process of law in furtherance
-20 -



S.E. 4716

of fundamental fairness for all interested parties. See Lussier v. Md. Racing Comm’n, 343 Md.
681, 688-89, 684 A.2d 804, 807 (1996) (where Legislature delegated broad authority to
administrative agency to promulgate regulations in an area, agency's regulations are valid under
the statute if they do not contradict the statutory language or purpose); McCullough v. Wittner,
314 Md. 602, 612, 552 A.2d 881 (1989) (reviewing court will ordinarily follow a zoning
agency’s interpretation of its own ordinance, even if questionable; agency’s decision, favorable
or unfavorable to an applicant, is presumed correct); Marzullo v. Kahl, 366 Md. 158, 172, 783
A.2d 169 (2001) (interpretation by a local zoning board is entitled to “considerable weight”). The
requirement that Applicant provide full disclosure of its case 30 days prior to the evidentiary
hearing ensures that all parties have a reasonable opportunity to prepare a meaningful response
or rebuttal.

827-311 of the Zoning Ordinance specifies, “In connection with each application for a
Special Exception, the record shall include a report by the Technical Staff. This report shall
include the Staff's recommendation.” Accordingly, on October 24, 2012, the Technical Staff
issued its required report as to S.E. 4716 and recommended disapproval. In discussing the
required findings of 827-317 of the Zoning Ordinance, the Technical Staff stated:

The proposed continued use as adult entertainment is permitted through the

special exception process in the . . . zone but not in the 1-1 / D-D-O Zone use table

contained in the 2009 Marlboro Pike Sector Plan and SMA. Therefore, there is

no legislative presumption that the uses can be carried out in harmony with the

purposes of the Subtitle with no adverse impacts on health, safety, and welfare.

The District Council could have chosen to add that [D-D-O] zone to CB-56-2011,

but [it] did not. The presumption is that the Council, relying on Section 27-

548.22 of the Zoning Ordinance, found that such uses are “incompatible with, or

detrimental to, the goals of the Development District and purposes of the D-

D-O Zone.”

The proposed use is not permitted in the zone in which it is located and the
permits which were issued were fraudulently obtained through what appears to
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gross misrepresentation.

The continuation of a use not permitted in the Table of Uses in the [2009]
Marlboro Pike Sector Plan and SMA would impair the integrity of the plan.
Barring evidence to the contrary, we must conclude that, by prohibiting private
clubs and adult entertainment, the District Council relied upon Section 27-
548.22(b), finding that such uses “are incompatible with, or detrimental to, the
goals for the Development District and purposes of the D-D-O Zone.”

The adult entertainment use operates during the late evening and early morning
hours when other nearby uses are closed, with the exception of the liquor store to
the south along Marlboro Pike and convenience store to the north along
Forestville Road. However, there are residences to the southeast, well within the
1,000-foot radius prescribed by the District Council to ameliorate negative
impacts [of the use]. One of the homes, the Harley residence, is less than half that
distance from the rear doors of the club, separated from the use by a vacant lot.

The District Council, by omitting the [adult entertainment] uses from the D-D-O
Zone, found them to be incompatible uses.

Exhibit 12, 10/24/2012 TSR, at 9—10 (emphasis in original).

After reviewing the prepared Technical Staff Report, on November 8, 2012, the Planning
Board did not deci